The Elizabeth Fair Rental Housing Board

March 16, 2016

Testimony by Jeffrey Jonas

re: Capital Improvement application by Chilton Towers LLC

I am Jeffrey Jonas

acting chair of the Chilton Towers Tenants Association,

a NJTO affiliate (New Jersey Tenants Organization).

I have been a resident of the Chilton Towers for 18 years.

Many of my neighbors are here to show their support and participate.

Please allow me to recap our defense with a more concise exposition.


***

Application is premature and should be rejected as such.

Elizabeth ordinance 5.70.120.A makes it clear that the "improvement" must be completed.

Ordinance 5.70.10.A defines a Capital Improvement as

“an added benefit to the use of the building and enjoyment of the tenants therein.”
This clearly means the entire building and all the tenants.

No other reading is reasonable.

Something that benefits, say, one tenant,

would certainly not meet this definition.

Nor would any improvement that did not benefit every tenant.

The completion of this "improvement" is many years off.

Some of the new fancoils are in private places

that are not for the enjoyment of ALL tenants,

and some are in rooms for which an additional fee is required

(namely, the exercise room and community room).


***

As Steve Shaffer already discussed, charging interest is NOT allowed.

We cited the Barisonek decision,


Judge Walter R. Barisonek


Superior Court of New Jersey


docket UNN-L-001180-07 filed Nov 26, 2007


Chilton Towers, LLC -vs- Fair Rental Housing Board of the City of Elizabeth


and the Chilton Towers Tenant Association

Judge Walter R. Barisonek presided over the landlord's appeal

of this board's decision of February 21, 2007,
ruling that interest is NOT allowed.

The same applies for this case: charging interest is not allowed.


***

Ordinance 5.70.010 addresses both aspects of the fancoils: heat and air conditioning.


Capital improvement shall not include


any repair or replacement of an already existing facility,


or those items or services required by law, or previously required by law.

The McQuay fancoils, plumbing and insulation are all original to the building.

At 54 years, they are at end of life.
Replacement was inevitable.
Citing Nik Minocha’s presentation, slide 3 showed failed insulation and the resulting corroded pipes.

Citing Larry Robbins’ testimony,
the useful life of the replacement fancoils is 18 years and 50 years for the pipes.
Therefore, all this work ought to qualify as replacement and maintenance.

Citing the ordinance further:


The conversion of one heating system for another


or the replacement of windows ...


shall not be deemed a capital improvement

That clearly says the heating aspect of this application is NOT a capital improvement.


***

These ordinances and ruling are combined by the Carlyle Towers ruling

(previously cited by Steve Shaffer)

the case being

Carlyle Towers v. Rent Review Board of the Borough of Caldwell

A-6381-04T3 (N.J. Superior Appellate Division 2006)

citing the ruling:

The Appellate Division found that if an item is a replacement,

had been previously provided, or was required to be provided by law or by the lease,

then it did not fall under the municipality's definition of a major capital improvement.

In this case, the windows and air conditioning were required by law and by the lease.

Since the two items were previously provided in the building,

these two improvements constituted replacements.
So too with this case.


***

citing Elizabeth ordinance 15.12.400 - Heating facilities required.


Every dwelling, dwelling unit, rooming house and rooming unit


occupied during normal heating periods shall have heating facilities


capable of maintaining a minimum inside temperature


of seventy (70) degrees Fahrenheit in all habitable rooms and bathrooms.

It clearly states that heat is a basic required service.


***

Citing Elizabeth ordinance 15.12.430 of the housing code "Maintenance of plumbing fixtures"


Every water line, plumbing fixture and drain

located in a structure used for human habitation


shall be properly installed and connected


in accordance with state law and applicable ordinances,


and maintained and capable of performing the function for which it was designed
Slide 3 of Nik Minocha’s presentation and the related animation explained the plumbing for the fancoils: riser supply, return and condensate drain line. Replacing them is merely compliance with the ordinance.
Leaks and clogs of the condensate drain have caused significant ceiling and wall damage,
as shown in Nik Minocha’s presentation, slide 4.
One neighbor e-mailed me how the RECURRING plaster damage is so severe

that he is unable to have friends visit. It is just too unsightly.
Remediation of those problems is required by this ordinance.

***
Citing Elizabeth ordinance 15.12.460 “Maintenance and operation of heating equipment”

It shall be the responsibility of the owner of a dwelling of four more units


to annually service all heating units or systems therein and to make all repairs thereof.

This means the repair and maintenance of heating units is a HOUSING CODE requirement too

Citing Elizabeth ordinance 5.70.160.A - Maintenance of services and equipment by landlord.


A. During the term of this chapter,


the landlord shall maintain heat and air conditioning, were applicable,

in the housing space, as well as the same standards of


service, maintenance, furniture, furnishings and equipment in the housing space and dwelling


as he or she provided or was required to do by law or lease at the commencement of the lease.

This expands upon that: maintenance of pre-existing services, both air conditioning and heating is required


***

citing New Jersey Administrative Code 5:10-14.3

paragraph (a) “Standards of maintenance”

The heating equipment, facilities and system


and all parts thereof


shall be kept in good operating condition,
free of defects, corrosion and deterioration at all times.
The reason for replacing the galvanized pipes

used for BOTH heat and air conditioning was corrosion and deterioration,
as shown in Nik Minocha’s presentation: slide 3 and the related video.
Maintaining the pipes is required maintenance to comply with that code.


***
John Boehm’s testimony listed specific features that he claims as “UPGRADES AND BENEFITS”.

Most of the features facilitate future maintenance, particularly the shutoff valves and bleed valves. No leaks and “better system water flow” are normally expected from pipe replacement. As an efficient building operator, it is in the owner’s interest to include such features during the repair process. A thermostat in every unit is now industry standard, barely a selling point.
The blue communications wire connecting every fancoil’s Trane Tracer ZN-520 controller to the building management system is required for basic operation because the units operate in different modes for cooling and heating. Larry Robbins’s testimony further elaborated how the fancoil controller allows for remote diagnostics, which is clearly maintenance. 

Of all the added features, only the thermostat is under the tenants’ control. The replacement units are of like kind to the pre-existing facilities. None of the landlord’s claims are compelling enough to warrant justification of  “an added benefit to the use of the building and enjoyment of the tenants therein” as required for a Capital Improvement.

***

The Chilton Towers rent includes all utilities.
Larry Robbins’s testimony explained how the fancoil building management system
allows the building operator to “control waste” and therefore “control expenses”.

There is no allowance for the energy savings

resulting from the new fancoils, plumbing

and integrated energy management system.

Trane, the manufacturer of the new replacement fancoils,

claims "up to 66% energy savings". (handout attachment “A”)

***
Several neighbors have filed letters of objection to this application.

The most compelling is Eleanor Artis’ 2 page handwritten letter. (copies are available)
She is an 88 year old senior, living primarily on social security.

She used to own income producing real estate

but even she asserts that this increase is unfair.

***
Lack of asbestos abatement notification

Many neighbors have expressed their concerns

about the asbestos abatement phase of the work:
via letters to this board,

at the January hearing and at the landlord’s community room meeting.

This is the letter I received explaining the work schedule. (handout attachment “B”)
Phase 3 states “contractor will come in and remove old insulation”.
Citing Nik Minocha’s presentation,
slide 16 explained the asbestos remediation step by step;

slide 17 was a photo of the glove-bag;
and the video demonstrated the basics of asbestos removal using 3 nested plastic rooms


Only tenants in the room during the asbestos removal work
would see the asbestos warning on the inner tent.
Afterwards we’re told be not interfere with the asbestos monitoring equipment.

How were concerned tenants to make informed choices

when we were not properly informed of all the process steps?


***

In the event that all of the above arguments do not cause the

rejection of this application, which we believe would be arbitrary and unreasonable,

there is the additional issue of the improper calculation of the surcharge.

  1. Interest is included in violation of the Barisonek decision

  2. Reduced energy cost is not stated or even estimated,

     and must be used to offset the amount of the surcharge.

     This was explained in the beginning of this presentation,

     but needs no specific citation in the law, as common fairness

     would dictate that the true cost to the applicant is the cost of

     implementing the improvement (installing, building, buying, etc.)

     minus the cost savings, in this case the energy savings that the improvement generates.


***
    CONCLUDING REMARKS
It is the major position of the CTTA that this application should be

rejected as premature, as the "improvement" has not been completed as required.

If not rejected as premature, it should be rejected

because it is not a capital improvement,

but rather a maintenance replacement of an existing facility

required by law and/or lease

which provides no benefit to which the tenants are not already entitled,

and are already paying for in their rent.

It is our contention that the replacement of these

heating/air conditioning units is long overdue.

Replacement is the more cost effective solution for the applicant,

especially since it will result in significant energy cost savings

that may well offset most or all of the replacement cost.

This application was submitted without divulging the current energy cost

and the expected energy cost savings due to these replacement units.

The only proper way for the applicant to try to recoup the cost of these

replacements is to file an application for a hardship increase under

ordinance 5.70.100, wherein ALL costs and cost savings would be be considered

and the applicant would be granted such an increase

only if he is not earning a just and reasonable return on equity investment.

The landlord has declared his intention to apply for more rent increases for this project.

Citing the revised Capital improvements application (dated December 15, 2015):


"there will be additional surcharge applications


as future upgrades have been completed."

That means: multiply everything in this application by 3.3.

The total cost of this project will be at least $4.5 million.

That is a strong motivation for us to nip this in the bud.

To us, the 193 tenants of the Chilton Towers,

it is not just an investment property, it's our home.

Some of my neighbors have been there 20-30 years

and plan to stay there, essentially, for the rest of their lives.

When meeting one-on-one with my neighbors,

they shared their anxiety of being on a fixed income.

They are frightened about maintaining their financial independence

when faced with the potential of such a huge rent increase.

They're trusting us to defend their ability to stay in their homes.

I hope we've done them proud.

Thank you.

respectfully submitted

Jeffrey S. Jonas
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